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ASCPA Resource Guide 

HB 170 and SB 98 

2021 Alabama Legislative Regular Session 

 

Senator Dan Roberts and Representative Danny Garrett recently introduced 
HB 170/SB 98 to address a number of Alabama tax issues which have arisen 
as a result of the federal enactment of the Tax Cuts and Jobs Act of 2017 
(“TCJA”), the CARES Act, and the Consolidated Appropriations Act, 2021 
(“CAA”).   The legislation also changes the apportionment methodology for 
multi-state businesses doing business in Alabama to incentivize businesses 
to continue to increase job growth and property investment in Alabama 
without experiencing an indirectly negative impact on the apportionment 
factor used to calculate Alabama taxable income. 

The ASCPA State Taxation and Legislation Committee has prepared the 
following resource guide to assist Alabama CPAs in analyzing the provisions 
of this legislation. The guidance which follows is organized by categories 
based on the federal legislative provisions which were addressed.  The 
apportionment methodology changes are addressed at the beginning of the 
document. 
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• Provisions to Encourage Investment in AL Jobs and Property  2 
• CARES Act Provisions        2-3 
• CAA Provisions        4 
• TCJA Provisions 

o Corporate Provisions       4-6 
o Pass-through Entity Provisions     6-7 

 

Disclaimer:  The ASCPA anticipates making updates to this resource to incorporate any future 
developments with respect to this legislation and the associated guidance, as necessary.   These 
resources do not establish standards and are not a substitute for the original authoritative guidance.  
The document has not been approved, disapproved, or otherwise acted on by the ASCPA executive 
committee.  It is provided with the understanding that the staff and publisher are not engaged in 
rendering legal, accounting, or other professional services.   All such information is provided without 
warranty of any kind. 
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Provisions to Encourage Continued Investment in Alabama Jobs and Property 

1. How does the legislation change the current methodology for calculating the apportionment 
factor for multi-state businesses doing business in Alabama? 

For most businesses which do not have industry-specific apportionment provisions, the 
legislation converts the apportionment methodology from the current three factor approach 
with double-weighted sales to a single sales factor methodology. 

Additionally, the legislation removes the existing “throwback provision” for sales of tangible 
personal property in which the business is not taxable in the state of the purchaser and for sales 
of tangible personal property in which the purchaser is the US government. 

The change in apportionment methodology is effective for tax years beginning on or after 
January 1, 2021. 

 

CARES Act Provisions 

 

2. With respect to the provisions of the CARES Act, does the legislation modify in any way the 
previous guidance released by the Alabama Department of Revenue on January 6, 2021, or 
the guidance provided by Governor Ivey’s Proclamation on December 11, 2020? 

The legislation does not modify any of the statements in the previously released guidance from 
the Alabama Department of Revenue (dated 1/6/21) or Governor Ivey’s Proclamation regarding 
the benefits granted or funds received under the provisions of the CARES Act.   As anticipated, 
the legislation codifies the previously issued administrative guidance with respect to the CARES 
Act provisions and provides a statutory exclusion from Alabama gross income for the following 
CARES Act benefits: 

• Federal stimulus payments and the related recovery rebate credits reported on the 
2020 federal tax return (with the potential exclusion of future stimulus payments); 

• Cancellation of indebtedness income resulting from a PPP loan forgiven pursuant to 
section 1106 of the CARES Act; 

• Principal or interest payments made by an employer, on behalf of an employee, for any 
qualified education loans which are excluded from federal taxable income under IRC 
Section 127(c)(1)(B); and 

• Qualifying coronavirus disaster relief payments which are excluded from federal taxable 
income under IRC Section 139. 

Link to the Alabama Department of Revenue Guidance issued on January 6, 2021:  
201218_proclamationguidanceupdated01062021.pdf (ascpa.org) 

Link to the 21st Supplemental Proclamation issued by Governor Ivey on December 11, 2021: 
2020-12-11_21st-Supplemental-SOE-COVID-19.pdf (alabama.gov) 

https://www.ascpa.org/writable/files/News_Files/2021/201218_proclamationguidanceupdated01062021.pdf
https://governor.alabama.gov/assets/2020/12/2020-12-11_21st-Supplemental-SOE-COVID-19.pdf
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3. Are there any CARES Act grants or benefits for which Alabama does not conform with the 
federal treatment? 

For amounts received from the state’s Coronavirus Relief Fund (CRF), which include both the 
Revive Alabama and Revive Plus grants, the current IRS guidance indicates that grants of this 
type by state governments will be considered taxable gross income.   Because the grants are 
taxable for federal purposes, the expenses paid with the grant funds are deductible in 
calculating federal taxable income, assuming that the normal criteria for deduction under IRC 
Section 162 are satisfied.   In contrast, the CRF grants will be excluded from the calculation of 
Alabama taxable income, and the expenses for which taxpayers were reimbursed through CRF 
grant awards will be nondeductible.   Given that the income inclusion for federal purposes is 
offset by the deduction for the expenses paid with grant funds, the same net result is achieved 
for both federal and Alabama tax purposes.   Accordingly, the Alabama Department of Revenue 
has indicated that no adjustment will be needed in calculating Alabama taxable income. 

Regarding the exclusion for employer payments of principal or interest on employee student 
loans, it is also important to note that the Alabama Department of Revenue has confirmed that 
other forms of educational assistance as defined in IRC Section 127(c)(1)(A) and (C) which are 
provided by the employer continue to be includable in the calculation of Alabama income tax. 

4. What is the effective date of the provisions related to the CARES Act? 
 
The provisions are effective for tax years ending after the enactment of the CARES Act. 
 

5. The legislation does not specifically address the CARES Act provision which allows individuals 
to withdraw amounts from qualified retirement accounts and either pay the income tax on 
the distribution over a three-year period or recontribute the withdrawn amounts over the 
same three-year period to avoid taxation.   Does Alabama conform with this federal 
provision? 
 
The Alabama Department of Revenue has provided a response to the ASCPA’s question related 
to this topic, confirming that Alabama is tied to these provisions for income tax purposes. 
  
The Department cited Section 40-18-14.1, which states: 

“All deferred compensation plans for public or private employees authorized in this 
state shall receive the same tax deferred treatment for state income tax purposes which 
the plan receives from the IRS for federal income tax purposes in a tax year.” 

  
The Department indicated that Alabama will follow the federal relief by allowing taxable 
amounts of early withdrawals to be taxed ratably over a 3-year period and withdrawals to be 
recontributed over 3 years without being subject to Alabama income tax.    
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Consolidated Appropriations Act, 2021 (“CAA”) 

 
6. With respect to the provisions of the Consolidated Appropriations Act, 2021, does the 

legislation modify the previous guidance released by the Alabama Department of Revenue on 
January 6, 2021, with respect to the deductibility of the expenses paid with PPP loans which 
were forgiven? 

The legislation does not modify the guidance released by the Alabama Department of Revenue 
on January 6, 2021 regarding the deductibility of expenses which are paid with PPP loans which 
are forgiven.   The legislation codifies the provision of the administrative guidance which 
provides for the deductibility of the expenses paid with PPP loans which are forgiven, noting 
that the expenses will be deductible for Alabama purposes to the same extent that they are 
deductible for federal purposes. 

7. Does the legislation provide conformity with the federal provisions under the CAA which now 
exclude many other types of grants and subsidies from gross income and allow the expenses 
paid with those funds to be deductible? 
 
The legislation conforms with the federal provisions of Section 277 and Section 278 of the 
“COVID-related Tax Relief Act of 2020” within the CAA and includes both statutory exclusions 
from gross income and the allowance of expense deductibility for other types of grants and 
subsidies including: 
 

• Qualified emergency federal financial aid grants to students (statutory exclusion from 
individual gross income); 

• Treasury Program Management Authority loans forgiven under section 1109(d)(2)(D) of 
the CARES Act; 

• Emergency EIDL Grants; 
• Targeted EIDL advances; 
• SBA loan subsidy payments on certain existing SBA loans; and 
• Grants made to shuttered venue operators. 

 
8. What is the effective date of the provisions related to the CAA? 

 
The provisions are effective for tax years ending after the enactment of the CARES Act. 
 

Tax Cuts and Jobs Act Provisions (“TCJA”) 

 
9. Which provisions of the Tax Cuts and Jobs Act of 2017 are addressed in the legislation? 

The legislation addresses three key lingering corporate tax issues from the enactment of the Tax 
Cuts and Jobs Act in December 2017: 
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• GILTI inclusions under IRC Section 951A; 
• Federal income inclusions for certain state governmental entity economic development 

contributions to the capital of a taxpayer under IRC Section 118(b)(2); and 
• Calculation of the limitation on interest expense deductions under IRC Section 163(j). 

The legislation also establishes a new elective entity-level tax for pass through entities which 
reflects the recently issued guidance from the IRS (Notice 2020-75) related to the deductibility 
of state and local taxes paid at the entity level. 

 
10. If the bill is enacted, will Alabama decouple from any of the TCJA corporate tax provisions? 

The legislation provides that Alabama will decouple from the GILTI inclusions under IRC Section 
951A and the inclusion of income related to state economic development contributions under 
IRC Section 118(b)(2). 

11. When are the new decoupling provisions effective? 

The decoupling provision for GILTI is retroactive for tax years beginning after December 31, 
2017.  The decoupling provision for IRC Section 118(b)(2) retroactively applies to contributions 
made on or after December 23, 2017.   However, please see the critical information in the next 
question concerning the potential payment of refunds. 

12. Since the provisions related to GILTI and IRC Section 118(b)(2) are retroactive, can corporate 
taxpayers now file amended returns to receive refunds? 
 
The Alabama Department of Revenue included a provision in the legislation which specifically 
states that “no refunds shall be granted or paid for tax years ending before January 1, 2020, 
related to the provisions of this act.” 
 

13. How does the legislation address the issues which arose with respect to the application of the 
IRC Section 163(j) limitation to members of corporate consolidated groups? 
 

The legislation implements a taxpayer-favorable approach with respect to the IRC Section 163(j) 
interest expense limitation for members of a federal consolidated group by allowing 
consolidated group members which file separate returns in Alabama to avoid a state-level 
limitation if the federal consolidated group is not limited under IRC Section 163(j) at the federal 
level.   If the group is limited at the federal level, the separate members are required to 
compute the Section 163(j) limitation on a standalone basis or, if applicable, on the basis of the 
elective Alabama consolidated group.   
 
It is important to note that the bill does not include a full decoupling from IRC Section 163(j), as 
some other states have done, due to the fact that Alabama conforms with the federal bonus 
depreciation provisions under IRC Section 168(k).   The Committee Reports for the TCJA highlight 
the linkage and interaction between the provisions of IRC Section 163(j) and IRC Section 168(k). 
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The ASCPA State Taxation Committee notes that this new provision should alleviate most of the 
issues which many Alabama-headquartered corporate groups had faced in applying the federal 
provisions, which are calculated on a consolidated group basis, to the Alabama returns which 
are filed on either a separate entity basis or on the basis of an elective Alabama consolidated 
group.   
 

14. Does the new provision for the IRC Section 163(j) limitation change the previous guidance 
issued by the Alabama Department of Revenue with respect to the interaction of the IRC 
Section 163(j) provisions and the existing related party interest expense provisions? 

The legislation codifies the administrative guidance previously provided by the Alabama 
Department of Revenue in an executive summary dated July 30, 2018, addressing the following 
considerations with respect to the interaction of the new IRC Section 163(j) limitation provisions 
(discussed above) and the existing related party interest expense provisions: 

• The IRC Section 163(j) limitation, if required to be calculated on the Alabama corporate 
income tax return (as discussed in the preceding question), will apply before the existing 
related party interest expense add-back provisions under Section 40-18-35. 

• The net interest expense deduction limitation resulting from the calculation of the IRC 
Section 163(j) limitation for Alabama purposes, if applicable per the discussion above, 
will be allocated on a pro-rata basis to the related and unrelated interest income 
recipients. 
 

15. What is the effective date of the new provision related to the IRC Section 163(j) limitation? 
 
The provision is effective for tax years beginning on or after January 1, 2021. 
 

16. What are the requirements for the new election for pass through entities (PTEs) to be taxed at 
the entity-level in Alabama? 
 
The new elective entity-level tax provisions for PTEs are applicable to both S Corporations and 
partnerships.  A PTE which desires to make this election should submit the required election 
form (once released by the Alabama Department of Revenue) at any time during the tax year or 
on or before the 15th day of the third month following the close of that tax year for which the 
PTE elects to be taxed at the entity-level.  The election is binding for that year and all 
subsequent tax years but can be revoked by filing the appropriate form (to be released by the 
Alabama Department of Revenue) at any time during a subsequent tax year or on or before the 
15th day of the third month following the close of the tax year for which the entity elects to no 
longer be taxed as an Electing PTE. 
 
Both the election to become an Electing PTE and the revocation of that election shall be 
accomplished by a vote by or written consent of the members of the governing body of the 
electing PTE, as well as by a vote or written consent of the owners, members, partners, or 
shareholders which hold greater than 50% of the voting control of the Electing PTE. 
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17. What is the Alabama tax rate imposed on the entity-level return for the Electing PTE? 
 
The Electing PTE will pay a tax at the highest marginal rate provided in Section 40-18-5, which is 
currently 5%.   The ASCPA State Taxation Committee notes that the current provisions of the 
Alabama Constitution which govern the tax rate which is applied to individuals and entities 
doing business in Alabama prevented the consideration of a lower tax rate, which might have 
potentially incorporated a benefit associated with a deemed federal income tax deduction.  A 
Constitutional amendment would have been necessary to achieve this objective. 
 

18. How does the Electing PTE calculate the entity-level taxable income for purposes of the new 
entity-level tax? 

The Alabama taxable income of the Electing PTE will be calculated in accordance with the 
existing rules for partnerships/LLCs under Section 40-18-24 and for S Corporations under Section 
40-18-161 and Section 40-18-162.   Additionally, the Electing PTE shall apply the apportionment 
provisions outlined in Section 40-27-1.   See the discussion above concerning the changes to the 
apportionment provisions which were also included in the legislation.    The apportionment 
calculation for most entities will now be based on a single sales factor methodology. 

The entity-level tax paid under these provisions is not deductible in calculating Alabama taxable 
income. 

19. Is the Electing PTE required to pay quarterly estimated tax payments? 

The Electing PTE is subject to the same estimated tax provisions which apply to corporations 
doing business in Alabama and must remit quarterly estimated tax payments in accordance with 
those provisions. 

20. How does the election to be taxed at the entity level impact the individual Alabama income 
tax returns for the partners, owners, shareholders, and members of the Electing PTE? 

The owners, members, partners, and shareholders of the Electing PTE will not be subject to 
Alabama tax on their pro-rata or distributive shares of the Electing PTE’s income, nor will their 
basis in the PTE be affected. 

21. What is the effective date of the new Electing PTE entity-level tax provisions? 

The provisions are effective for tax years beginning on or after January 1, 2021. 

 


